AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§55.12

24 CFR Subtitle A (4-1-16 Edition)

TABLE 1

Type of proposed ac-

tion (new reviewable

action or an amend-
ment) !

Type of proposed action

Floodways

Coastal high hazard
areas

Wetlands or 100-year
floodplain outside
coastal high hazard
area and floodways

Nonwetlands area out-
side of the 100-year
and within the 500-year
floodplain

Critical Actions as de-

fined in §55.12(b)(2).

Noncritical actions not
excluded under
§55.12(b) or (c).

Critical actions not al-
lowed.

Allowed only if the pro-
posed non-critical ac-
tion is a functionally
dependent use and
processed under
§55.20.2

Critical actions not al-
lowed.

Allowed only if the pro-
posed noncritical ac-
tion is processed
under §55.202 and
is (1) a functionally
dependent use, (2)
existing construction
(including improve-
ments), or (3) recon-
struction following
destruction caused
by a disaster. If the
action is not a func-
tionally dependent
use, the action must
be designed for loca-
tion in a Coastal High
Hazard Area under
§55.1(c)(3).

Allowed if the proposed
critical action is proc-
essed under
§55.20.2

Allowed if proposed
noncritical action is
processed under
§55.20.2

Allowed if the proposed
critical action is proc-
essed under
§55.20.2

Any noncritical action is
allowed without proc-
essing under this
part.

1Under Executive Order 11990, the decisionmaking process in §55.20 only applies to Federal assistance for new construction

in wetlands locations.

20r those paragraphs of §55.20 that are applicable to an action listed in §55.12(a).

[78 FR 68730, Nov. 15, 2013]

§55.12 Inapplicability of 24 CFR part
55 to certain categories of proposed
actions.

(a) The decisionmaking steps in
§55.20(b), (c), and (g) (steps 2, 3, and 7)
do not apply to the following cat-
egories of proposed actions:

(1) HUD’s or the recipient’s actions
involving the disposition of acquired
multifamily housing projects or ‘‘bulk
sales” of HUD-acquired (or under part
58 of recipients’) one- to four-family
properties in communities that are in
the Regular Program of National Flood
Insurance Program and in good stand-
ing (i.e., not suspended from program
eligibility or placed on probation under
44 CFR 59.24). For programs subject to
part 58, this paragraph applies only to
recipients’ disposition activities that
are subject to review under part 58.

(2) HUD’s actions under the National
Housing Act (12 U.S.C. 1701) for the pur-
chase or refinancing of existing multi-
family housing projects, hospitals,
nursing homes, assisted living facili-
ties, board and care facilities, and in-
termediate care facilities, in commu-

nities that are in good standing under
the NFIP.

(3) HUD’s or the recipient’s actions
under any HUD program involving the
repair, rehabilitation, modernization,
weatherization, or improvement of ex-
isting multifamily housing projects,
hospitals, nursing homes, assisted liv-
ing facilities, board and care facilities,
intermediate care facilities, and one-
to four-family properties, in commu-
nities that are in the Regular Program
of the National Flood Insurance Pro-
gram (NFIP) and are in good standing,
provided that the number of units is
not increased more than 20 percent, the
action does not involve a conversion
from nonresidential to residential land
use, the action does not meet the
thresholds for ‘‘substantial improve-
ment’”’ under §55.2(b)(10), and the foot-
print of the structure and paved areas
is not significantly increased.

(4) HUD’s or the recipient’s actions
under any HUD program involving the
repair, rehabilitation, modernization,
weatherization, or improvement of ex-
isting nonresidential buildings and
structures, in communities that are in
the Regular Program of the NFIP and
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are in good standing, provided that the
action does not meet the thresholds for
“‘substantial improvement”’ under
§55.2(b)(10) and that the footprint of
the structure and paved areas is not
significantly increased.

(b) The decisionmaking process in
§55.20 shall not apply to the following
categories of proposed actions:

(1) HUD’s mortgage insurance actions
and other financial assistance for the
purchasing, mortgaging or refinancing
of existing one- to four-family prop-
erties in communities that are in the
Regular Program of the NFIP and in
good standing (i.e., not suspended from
program eligibility or placed on proba-
tion under 44 CFR 59.24), where the ac-
tion is not a critical action and the
property is not located in a floodway or
Coastal High Hazard Area;

(2) Financial assistance for minor re-
pairs or improvements on one- to four-
family properties that do not meet the
thresholds for ‘‘substantial improve-
ment’’ under §55.2(b)(10);

(3) HUD or a recipient’s actions in-
volving the disposition of individual
HUD-acquired, one- to four-family
properties;

(4) HUD guarantees under the Loan
Guarantee Recovery Fund Program (24
CFR part 573) of loans that refinance
existing loans and mortgages, where
any new construction or rehabilitation
financed by the existing loan or mort-
gage has been completed prior to the
filing of an application under the pro-
gram, and the refinancing will not
allow further construction or rehabili-
tation, nor result in any physical im-
pacts or changes except for routine
maintenance; and

(5) The approval of financial assist-
ance to lease an existing structure lo-
cated within the floodplain, but only if;

(i) The structure is located outside
the floodway or Coastal High Hazard
Area, and is in a community that is in
the Regular Program of the NFIP and
in good standing (i.e., not suspended
from program eligibility or placed on
probation under 44 CFR 59.24);

(ii) The project is not a critical ac-
tion; and

(iii) The entire structure is or will be
fully insured or insured to the max-
imum under the NFIP for at least the
term of the lease.

§55.12

(c) This part shall not apply to the
following categories of proposed HUD
actions:

(1) HUD-assisted activities described
in 24 CFR 58.34 and 58.35(b);

(2) HUD-assisted activities described
in 24 CFR 50.19, except as otherwise in-
dicated in §50.19;

(3) The approval of financial assist-
ance for restoring and preserving the
natural and beneficial functions and
values of floodplains and wetlands, in-
cluding through acquisition of such
floodplain and wetland property, but
only if:

(i) The property is cleared of all ex-
isting structures and related improve-
ments;

(ii) The property is dedicated for per-
manent use for flood control, wetland
protection, park land, or open space;
and

(iii) A permanent covenant or com-
parable restriction is placed on the
property’s continued use to preserve
the floodplain or wetland from future
development.

(4) An action involving a reposses-
sion, receivership, foreclosure, or simi-
lar acquisition of property to protect
or enforce HUD’s financial interests
under previously approved loans,
grants, mortgage insurance, or other
HUD assistance;

(5) Policy-level actions described at
24 CFR 50.16 that do not involve site-
based decisions;

(6) A minor amendment to a pre-
viously approved action with no addi-
tional adverse impact on or from a
floodplain or wetland;

(7) HUD’s or the responsible entity’s
approval of a project site, an incidental
portion of which is situated in an adja-
cent floodplain, including the floodway
or Coastal High Hazard Area, or wet-
land, but only if:

(i) The proposed construction and
landscaping activities (except for
minor grubbing, clearing of debris,
pruning, sodding, seeding, or other
similar activities) do not occupy or
modify the 100-year floodplain (or the
500-year floodplain for critical actions)
or the wetland;

(ii) Appropriate provision is made for
site drainage that would not have an
adverse effect on the wetland; and
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(iii) A permanent covenant or com-
parable restriction is placed on the
property’s continued use to preserve
the floodplain or wetland;

(8) HUD’s or the responsible entity’s
approval of financial assistance for a
project on any nonwetland site in a
floodplain for which FEMA has issued:

(i) A final Letter of Map Amendment
(LOMA), final Letter of Map Revision
(LOMR), or final Letter of Map Revi-
sion Based on Fill (LOMR-F) that re-
moved the property from a FEMA-des-
ignated floodplain location; or

(ii) A conditional LOMA, conditional
LOMR, or conditional LOMR-F if HUD
or the responsible entity’s approval is
subject to the requirements and condi-
tions of the conditional LOMA or con-
ditional LOMR;

(9) Issuance or use of Housing Vouch-
ers, Certificates under the Section 8
Existing Housing Program, or other
forms of rental subsidy where HUD, the
awarding community, or the public
housing agency that administers the
contract awards rental subsidies that
are not project-based (i.e., do not in-
volve site-specific subsidies);

(10) Special projects directed to the
removal of material and architectural
barriers that restrict the mobility of
and accessibility to elderly and persons
with disabilities;

(11) The approval of financial assist-
ance for acquisition, leasing, construc-
tion, rehabilitation, repair, mainte-
nance, or operation of ships and other
waterborne vessels that will be used for
transportation or cruises and will not
be permanently moored.

[78 FR 68731, Nov. 15, 2013; 78 FR 74009, Dec.
10, 2013]

Subpart C—Procedures for Mak-
ing Determinations on Flood-
plain Management and Pro-
tection of Wetlands

§55.20 Decision making process.

Except for actions covered by
§55.12(a), the decisionmaking process
for compliance with this part contains
eight steps, including public notices
and an examination of practicable al-
ternatives when addressing floodplains
and wetlands. The steps to be followed

24 CFR Subtitle A (4-1-16 Edition)

in the decisionmaking process are as
follows:

(a) Step 1. Determine whether the
proposed action is located in the 100-
year floodplain (600-year floodplain for
critical actions) or results in new con-
struction in a wetland. If the action
does not occur in a floodplain or result
in new construction in a wetland, then
no further compliance with this part is
required. The following process shall be
followed by HUD (or the responsible en-
tity) in making wetland determina-
tions.

(1) Refer to §55.28(a) where an appli-
cant has submitted with its application
to HUD (or to the recipient under pro-
grams subject to 24 CFR part 58) an in-
dividual Section 404 permit (including
approval conditions and related envi-
ronmental review).

(2) Refer to §55.2(b)(11) for making
wetland determinations under this
part.

(3) For proposed actions occurring in
both a wetland and a floodplain, com-
pletion of the decisionmaking process
under §55.20 is required regardless of
the issuance of a Section 404 permit. In
such a case, the wetland will be consid-
ered among the primary natural and
beneficial functions and values of the
floodplain.

(b) Step 2. Notify the public and agen-
cies responsible for floodplain manage-
ment or wetlands protection at the ear-
liest possible time of a proposal to con-
sider an action in a 100-year floodplain
(or a 500-year floodplain for a Critical
Action) or wetland and involve the af-
fected and interested public and agen-
cies in the decisionmaking process.

(1) The public notices required by
paragraphs (b) and (g) of this section
may be combined with other project
notices wherever appropriate. Notices
required under this part must be bilin-
gual if the affected public is largely
non-English speaking. In addition, all
notices must be published in an appro-
priate local printed news medium, and
must be sent to federal, state, and local
public agencies, organizations, and,
where not otherwise covered, individ-
uals known to be interested in the pro-
posed action.

(2) A minimum of 15 calendar days
shall be allowed for comment on the
public notice.
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